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LEFORE THE BOARD OF PERSONNEL RFTFEALS
In ke Hatbter of Unfair Lobor Practice Cherge Mo, 13-T@:

AMEHICAN FEDERATION OF STATE, COUNTY, AMD
AUNICTPAL EMFLOYEES, AFL=0C10, LOCAL #316,

Complainant,

|
]
]
I
{ ME ] OREDER
|CETY OF LAUREL, larry U. Herman, Mayor, i
I
befendant. i

LIS T TR R R T R T T T T T M N S VY

On May 23, 1978, the eeployess of the City of Laurel, Montina
Local #2146, American Federation of State, County, and Hunicipal
Employees, AFL-CI0, Filed an unfair lsbor practice charge againat
Lhe mayor and city council members actling in behalf of the £ Ly
of Laurel. [(See Addendur A for Copplaint and Juse L, 1998,

Anenidinent. | the Complaint alleged that the City of TLaurel, by
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[with an exclusive tepresentative.") Specifically, the Copplaint

refuiing to allow acortal and compensation of Eringe henefite
lﬂﬂfiﬂq Ehe glrike of thn Laurel ity enployees, violated Section
59-1605{1)({e), R.C.M. 1947 (“IC is an onfair labor practice for a

public employer ta refuse to bargain collectively in good falth

contendad that, by the history of bargaining, intent of the Agres-
ment, and contract language, the City wae bound to provide Cringe
senefits for the period of the strike by the f8llewing contract
PEGVLIELGR:

The parlies agres that no esployee chall auffer any loss
of fringe benofite ot any other copdition of employment
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because of membership in the union orf scbivities on its
ehal £, howewer, cnpﬁny&eu shall not be paid for daye
| spent on @gtrike or for absence from work by reason of
Ehe prrike. (1577=78 Contract, Article XXITI, Mo, 6.)

On June T, 1998, the Board of Persannel Appeals received Lhe

Therein, the Defendant (1) denied the allegatlons that the languagh
and the intent of the parties was to acoumilate Fringe benefits
during the pariod of Che strike, and (2] cited ap an affirmative
defense that any diapute ds shaown by the unfair labor practice
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Lclmrgn invelved an interpretation of the pressnt [(L977=78) Jon-
II'_rm:t betwaan the Laurel City Erployess Local Hile and the Oy
of Laurel which calls for such dispute to go te a grievance pro-
cediure and arbitration. Thal contract, which defines a gqrievance
af "any condition that existe which causer any Clty epplioyes to
foel thal his/her rights have been viclated, ¥ containe a grievance
procedure ubich culminates in final and binding arbitrabion.
(1999=TE Contract, Article HIX. )

The National Labor Helations Board adninisters the Hational
Labor kelations Act, ah ack very sinilar to Mookano's Collective
Bargnining Act for Public Employecs. Decauss of bthis similarity
and the NLRA's considerable experience din labor relations, it is

heipful to refer to NLRE precedent when congidering a matier which

hag not yel been sddressod by the Board of Pergonnal Appeale. The
ifbl]nu1n§ digcussion describes the NLRB'a view of the relationship
|of an wnfair labor practice dul_'q_:hp to a contraci's grisvince/
erbitration machinery,

In 19¥1, the Hatlonal Labor Helations Board issued irs lapd-

mark Collyer Insulated Wire decision which enunciatod the NLIG's

policy Lo refrain from exerciging jurisdiction in respect to

digputed conduct which is arguakly both an unfair Isbor practice

j|and & contract violation when the partles have voluntarily

| eatablialied by contract a binding settlesent procedare. in that

decision, the HLRE stated, in part, that:

The courte have long recogndzed that an industrial re-
lations digpute may involve conduct which, st least
arguaily, nay contravene both thi cn]lnqtjva agreepant
and our statuta.  When the parties have contractually

| comipitted thepdgelves to mutually agreeable procodures

for resolving their disputes durlog the period of the
cantrast, we are oF the view tEhet thoas pfnnndurﬂﬂ should
ba afferded full appertunity to Ffunction.

gince 1871; the determination as to whother to defor alleged

vinlatlons of Sestion U{n]tE]z ta arbitration har revalvad aroasnd

1ﬁn]1vrr lpsuloled Wize, 194 MLAR A7, 77 LAEM 1931 (107670,

J"Il phall B an unfair labet practice [oe ue ecoployer te rofbaen ©s hargad
collectively wiih the reprosentalives of hin emplovess, subject ta the provislo
af Bection Fal.™
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the [eclors which were relied opon by the NLAR mejority to justiry
deferral in tha Collyer case iteelf,

The dispubte miset ariss within the confinés of o stabla

4

jcﬂllﬂ-:'-'.i.'-rf:l bargaining ralationship, without any assection of

lﬂﬂrl-iw by the respondont toward the charging party, The HLER
51 AL

ﬂ!app]iﬁi ite "usual deferral peollcies" (£
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-.. thera ia effective digpute-solving nachinery avail-

T ale, and if the combinaticn of past and presently
! alleged nisconduclt doss not appoar to be of such char=
0| acter as to gender tha use of that mechinery unpromising

ot Tutile. ..

Uaing this criteria, the NLEB has declined to defer to arhi-
tration when such circumstances as these have existed: (1) the
unfair labor prectice charge alleged that there was no atable
collective bargalning relationship, [2) the respondent’a eonduct
constituted A rejection of the principles of collective bargalndng
or the organizational rights of enployess, (3} the onfair labor
practice charge alleged that the employver's canduct was in ro-

Lallation or raprieal for an enployes's resort Lo the grievapnce

procedere or otherwiee sbouck at the foundation of the gricvance
‘and arbitration mechanism, {4) the employer had interferred with
the wse of the grievance-arbltration pr-:-i:::'lurn:.dl

The responds=nt must be willing Lé arbitrate the issue which

ig athitrable. Criteria related to this factor are: {1) the

respandent nust be willing to arbitrate andsor willing to waive

the procedural defense that the grievance is pol Limely Filed,

I {2) the dispute must be clearly drbitrable or at least arguably

covered by the ponbract and ite sebltiratdon provision, ¢3) a

Nnited hiveeult Corp., 204 SCNS 679, 01 LAAH 1431 (1972).

dlﬁn-r:'l.u.u Bak dgsnclabicda, The Developing Labor Law,

Cumulative Supplemsat §971-TH [Meuhinpten, 0.0, Buresu of Watlonel
Affnics, [nc., 1078}, p. 275=77.
1ThH Sikppilement (Wasliington, D€t Burean of Watiomsl AFfairs, Tne.
BT, pe 1637
L9rT Gupplemont {Washington, 0.C. 1 luresu of Hatlonal AFfales, Tn:,,

ESTHY, p. 165-62.
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finnl and binding procodure must e

Tha dispute nust cenkber oh Ehs lsbor coantrcact, The Collyer

decigion onphasiied that the prearbitral defarcnl process was
appropriate where the underlying dispute cenlercsd on tha intar—

pretation or application of the collective bargaining rontract.

Thia doctrine was clearly stated in the NLRE's 1972 Teamsters
&l e

e L g
Locgl V0 decisioni

In the Collyer caka, we set forth the geperal considera-
Lions which led us to the conclusion that arbitratien is
tha preferred procedure for resolving a diepute which
could be submitted to arbitration concecning the
neaning of the parties® agreement; we adhers to those
Views nnd wo ded no need to reiterate them here. our
COnCern, rather, i the application of thoe Collver
principlen to the [actes of this cads:

s++ the resolution of this digpule necessarily de-
pends: upen e determination of the correct interpretation
of a contract; and as we said in Collyer, it ie this
procise. bype of dispute which can better be rescived by
en arbitrator than by the Board,

saa 1t ie thus our congidersd judgrent that when,
ag here, the alleged unfair labor practices are so
intimataly ehtwined with matters of conlractual inter-
pretation, 1t would best effectuate the pollcles of the
act to remit Lhe parties in the firet insCance to tha
procadured which they have gevidsed For determining the
meaning of thely agreement, - (Enphasic added. )

I préctical application, the factor regquires that: (1] Lhe

I=-:nntrnﬂt conlain language expressly governing the subject of Lthe

allegation, (2] the icsue he deemed appropriste for resclution by
an arbitrator, (3} the center of the dispute be interpretation of
e contract cleuee rather than incerpretatisn of a provision of the
Aot

Even whiore thete lkas been language in the conbrack upon which
thie dispute ko beon centered, the nsture of the Language hne
affected whether or not the HLEE hay deferred nn unfair labor
practice domplaint to arbitration, The HLES hpo not deferced in

cages where: (1] tho gontract langquege on its fece was illegal

EI“.I-I-T.'. 1900-Th Supplameat, p. 237-705 1076 Supplement, p.o 13985 1977
Supplesesl, p- 163-1E3.

*'Tt-'ll:llilll-‘t'lq_ Loval 0 (Hatiupal Biscuil Company), 196 BLEE %52, B0 LHAM

1727 {1972Y.
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or may have. conpelled the arbltrator to reach & resule incon=
ristont with the palicy of the Act, (2) the rTespondent's argu=
ment construing the coptract language to justify its condict vas
"patently erroneous," {(3) Lhe contract langqusge vas onombiguons
{and: therefore the special competence of an arbitrater war not

necossalry bo interprot’the contracke).’

Iductrlnu walld appropriataly be applied to the unfaiyr labor

|practice allegation now under consideration.

Tho above-cited criteria indicate that the HLEE's Callyer

L. Thare 1s no evidence that this dispute doce pot arise
within the confines af a stable collective bargaining

relationship,

2, There i5 nooevidence bhat the parties® past or preaent

relationship would render Ele use of the grieuancu—nrhit:arinﬁ
process  Futile, |
3. Because Lhe respondent clted the availability and appro-
priateness of the contractnally agreed upon griovance-
arhitration procedure ac apn affirmative delense to this unfaif
labor practice charge, Ll is assumed that the respondent is
Willing to arbitrate this issus and to walve the proceducel
defense that the grievance is net tioely filed.

4.  Tha issuc in dispute ie covered by the collective bar-
galning agrecmont batween the parties to this matter (1977-
70 Contrack, Artiele EXTIII, Wo. &). That callective bar-
gaining ‘agresmenl containg a griovance proceduirs which
culminatea in Final and binding arbitration (1977-78 Conbract)
Article XIX), Therefors, the dispute ie cleacly srbifrahle,
9, The dispute cleatly centors on the interpretation or
application of ‘Article XNITI, Ho. & of the 1977-78 collective
bArgalning ageeement.

4, The dispute 1g eminently soited o the arbitral process,

LG Sepplement, p, 137-138; 1997 Suppleaent, po 1RI-164

-'Il'.lj:-. Ciby dmarican Rir Besecialion, 1071-78 Supplesest, @, 205-343:

—G—
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gand resolution of the contract issue by an acbitrator will

probably dispese of the unfair lalier practice iscus.

This 3gard clearly has the suthority to hear this capplaint
under the provisions of Section S9=1607, E.C.M. 1547, Heidsiyear,
it is determined that the policies and provisions of the Aot

world ket be effectuatad if this Board were to cemand this

:nuupln:i:rl.t o the grievance-arbltretion procedure specifind by
the collective bargalning agresment of the parties.
IT 15 THEREFORE ORDERED that thie Complaint be remanded o

the grievance-arbitration procedure sutlined in the collective

1
1 nargaining agreement béetween the parties to this matter.
12 The respondent will, within ten days of receipt of this Grder
o file o written statenent with this 8gard indicating that it da
. Willing to arblteate this dissus and to waive the procedoral
Tr:defennt that this grievanca ia pot tipely £1led
=
1k The partied will then précess this grisvance in accordpnce
1?fﬂth the procedures outlined in Article XIX of the 1977-78
| fontrack,

iEE
19 Thiz Board retaing jurisdiction for the pucpose of heatlng
40 Ehlf complaint pe an wnfalr labor practice cliacge if:
31 1. Lhe recpondent does nob, within ten days of receipt af
99 Chis Order, file a writben statensnt with this Board
a3l indlcating that It le willing to arbitrate thic iceus
2 and ta walve the preocedurdl defense that this grievance
ag ie nat timely £iled;
o5 | 2, an appropriate and timely notion adeguately demonstrates
=7 that this dispute has not, with reaponable prompiness
i
g “:iiﬂ'&'ﬂ“ﬂﬂ“ﬁ'. Encliaom S9=1610, B.C.H. 1967, whish plsbea:
a0 [2) ‘An agresscat say combain n grievance precedurn culsiesting in final

and binding arbiiration of uaresclved grievancen and disputed inter-
34 prelations of agrecbents.
; {3) An sgresmoil helween the public ssployer sl & Labnr organtzation
49 Bliall he yalid ond enforced ender ita Lerms when sncersd into L accors
: dance with the provisions of this act and slgaed...,

Al




after the issuance of this Order, basn resolved in the
|
/ griavance procedure or by arbitration: of
| 1: an appropriate and timely motion adequately demonoteates
. that the grievance or arbitration proacadurés wWers not
_ conductad Talrly.
" : o
] DATED this J0*Vday of octoher, 1970,
! BOARD OF MERSONNEL APPEALS
il
g BFW._
g dthryndwalker
Hearing Examilier
i
3 | HOTTCE
. Exceplions may he Filed bto this nrder within twenty dayve
o cervwice Lhereof. Exceptions shall be addressed to the Board of
15|1"=1'Eﬂl'l!1ﬂ1 Appeain, Box 202, Capitel Statdion, Helens, Montana
| B2E0L .
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19 CEATIFICATE OF MATLING
20 T, Elaine Schillinger, hereby certify and atate that on the
1 ;ﬂ"gﬁi}' 0f Dokober,; 1978, a true and correct copy of the above
53 captisned ORDER wes sent to the follawing:
2] Hayor Larry D. Herman
City of Lavrel
24 E_0: HoW &
Laural, MI' So0dd4
2 e, ponald k. Judgs
26| AFBCHE
00 Horth: Cooke
((Helena, M1 L4601
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